
THE CONCEPT OF JUST PUNISHMENT PHILOSOPHY ESSAY

In his paper â€œA Non-utilitarian Approach to Punishmentâ€•, H. J. McCloskey argues that a utilitarian account of
punishment 'dictates unjust punishments which are.

However, the pro-active and coercive roles of the state are maintained in order to initiate and guard restorative
processes. This uneasy relationship between reparation and retributive proportionality has indeed led some to
embrace negative retributivism as a limiting principle defining the upper limits of the intervention e. Some
have been led by this fact to view punishment with considerable distrust, because we cannot count on it having
any beneficial effect on the punished Duff â€”or on the rest of society. Foucault invited us to view the practice
of punishment under law as subject to general forces in society that reflect the dominant forms of social and
political powerâ€”the power to threaten, coerce, suppress, destroy, transformâ€”that prevail in any given
epoch. The State, in turn, refunds the sum of money directly to the victim. Its credibility is established by its
being generally perceived to be both reasonably severe hence unpleasant and effectively enforced hence arrest
and its consequences is likely for anyone who does not comply. Is there an objectively valid morality shared
by everyone? Some potential problems for retributivism include that some crimes are incapable of being paid
back in full: e. People usually express these rights without limitation or control, unless exercise these rights
encroached on others rights or breached the rules that the government has set. Moreover, it resembles the
negative retributive principle. The very idea that penal institutions can be justified is suspect, self-delusive.
The role of the state is pushed back to that of a pro-active mediator between victim, offender and the
community. The correct values now apparently have a significant effect in his life; the person is already
connected to the correct values Nozick, , pp. Stealing might then be a good gamble: if a thief succeeds, she
gets the items; if she is caught, she simply returns them. And he also cultivated a deep suspicion toward the
claims that contemporary society had significantly humanized the forms of punishment by abandoning the
savage corporal brutality that prevailed in the bad old days, in favor of the hidden concrete-and-steel carceral
system of the modern era Foucault  Others will regard this satisfaction, such as it is, as a perversity of human
nature, and will say that we retain the practice of punishment because it enables us to achieve certain goals or
results. A necessary condition for justified punishment is individual disconnectedness at the time of the act of
punishment itself. Retribution provides a threshold lower boundary in the sense that only the guilty may be
punished. It is important to bear in mind that the following sections do not attempt to offer a complete and
exhaustive overview of the various theoretical and philosophical directions. While general and individual
deterrence are perfectly reconcilable, general deterrence and special prevention through rehabilitation can, in
specific cases, be in conflict. Utilitarian theories are, therefore, often called consequentialist or instrumentalist
theories. Relying on intuition in order to justify the practice of punishment is quite reductionistic, if not a
fallacy, since the question that was supposed to be answered is why a person deserves punishment Clear, ;
Honderich, , pp. Richards, David A. The result of superimposing the retributive negative principle over
restorative justice actually creates a new hybrid model. Second, punishment is constituted by imposing some
burden or by some form of deprivation or by withholding some benefit. Perhaps the practice of punishment
has deteriorated from one founded on truly hybrid principles into a disguised form of eclecticism. He seems to
ignore, however, the general deterrent effect that punishment might have in such cases Hart, , p. Singer,
Richard G. First, he ignored the analytical distinctions that philosophers in the Anglo-American tradition had
made familiar to be discussed below. The methods available through punishment to achieve such future
benefits are: Individual and general deterrence: When people refrain from certain actions because of their
belief in possible negative consequences, we say they are deterred from those actions Walker, , p. Rather, the
objective is to offer a concise account of the core arguments that are considered relevant within the framework
of the present study. Nevertheless, punishment retains some retributive elements, conceptually and
normatively. As Bentham did later, Beccaria views punishment as an ill which should never exceed what is
necessary to attain its utility. This might be interpreted as a talionic requirement. The negative retributive
principle is superimposed to limit punitive action aimed at prevention: Only the guilty may be punished and
only to the extent of their desert.


